UN TED STATES
V.
HH RS G- JAKE YAQUAM

| BLA 94- 704 Deci ded July 30, 1997

Appeal froma decision of Admnistrative Law Judge Ranon M Chi | d,
approving a Native allotnent application and directing i ssuance of a Native
allotnent certificate. A 01787.

Afirned.

1.

A aska: Native Alotnents

Under the Native Allotnent Act of 1906 and i npl enenting
regul ati ons, an allotnent applicant nust show
substantial |y continuous use and occupancy, potentially
excl usive of others, for a period of 5 years.

A aska: Native Allotnents

Wse of the | and which does not | eave physical evi dence
of use is sufficient to establish entitlenent to an

A aska Native allotnent where the record denonstrates
substantiality and exclusivity of use by a

preponder ance of the evidence. Wiere a wtness for the
applicant testifies and attests to the applicant's
regul ar use of the land in question for subsistence
hunting, fishing, berry picking, and other activities
whi ch do not always alter the appearance of the |and,
the requirenent of substantial use may be sati sfi ed.

I n consi dering whet her the use was excl usi ve of others,
the Native custons and node of living nay be taken into
consideration. A show ng that the applicant had posted
the land and that he had affirnatively declared the
area as his allotnent is sufficient, in the absence of
contrary reliable evidence, to preponderate on the

i ssue of exclusivity.

BEvi dence: General | y--Evi dence: Suffi ci ency- - Evi dence:
Wi ght--Rul es of Practice: BEvidence

The Board has full authority to reverse findings of
fact nade by an Administrative Law Judge. However,
when the resol ution of disputed facts is clearly
premsed upon a Judge's findings of credibility, which
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are in turn based upon the Judge' s reaction to the
deneanor of the wtnesses, and such findings are
supported by substantial evidence, they ordinarily wll
not be disturbed by the Board.

APPEARANCES.  Roger L. Hudson, Esq., Gfice of the Regional Solicitor,
Anchorage, A aska, for the Bureau of Land Managenent; Maria C Li sowski,
Esq., Gfice of the General Gounsel, US Departnent of Agriculture, for
the Forest Service; Marlyn J. Twtchell, Esq., A aska Legal Services
Qorporation, Anchorage, A aska, for the heirs of Jake Yaquam

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

1 June 10, 1994, Administrative Law Judge Ranon M Chil d issued
a Decision approving Native allotnent application A01787 and directing
issuance of a Native allotnent certificate. The Bureau of Land Managenent
(BLM has appeal ed. 1/

h April 19, 1915, Jake Yaquam a Tlingit Indian, filed, pursuant

to the Act of May 17, 1906, as anended, 43 US C 88 270-1 through 270-3
(1970), an application for a Native allotnent of 160 acres of |and
described in the application as being in an area known as "G ound hog bay."
(Ex. G6.) 2/ In an affidavit acconpanying the application, Yaguamand
two others attested that Yaquamhad occupi ed the | and si nce "boyhood. "
Id. at 2. The claimwas later adjusted and the |and identified as the NWa
of sec. 13 and the SE4NEvsof sec. 14, T. 42 S, R 62 E, (opper R ver
Meridian, Al aska, approxinmately 11 miles northeast across Icy Srait from
the village of Hoonah. (Ex. G Supplenental 2; Ex. G Supplenental 4.) The
clained land is wthin the Tongass National Forest.

h March 17, 1917, General Land Gfice (@O Mneral Surveyor George
Parks conducted a field examnation of the tract and thereafter prepared a
report dated May 4, 1917. (Ex. G10.) Prior to preparation of his report,

1Y The US Departnent of Agriculture, Forest Service, also filed a tinely
notice of appeal. ounsel for the Forest Service filed a notion to adopt
the reasons for appeal filed by BLMin this case. That notion is granted.
2/ The Act of May 17, 1906, as anended by the Act of Aug. 2, 1956,

48 US C § 357 (1958), was repeal ed by § 18(a) of the Alaska Native A ains
Settlenment Act, as anended, 43 US C 8§ 1617(a) (1994), effective Dec. 18,
1971, subject to applications pending on that date. The Act of My 17,
1906, authorized the Secretary of the Interior to allot "in his discretion
and under such rules as he may prescribe" up to 160 acres of vacant,
unappropri ated, and unreserved nonmneral |and upon satisfactory proof of
"substantial ly continuous use and occupancy of the land for a period of
five years." 43 US C 88 270-1 and 270-2 (1970).
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he al so interviewed Yaguam Because Yaquam spoke no English, Parks'
interview which consisted of a nunber of questions and answers, was
conducted wth the assistance of an interpreter, Amnie Wllard, and was
nenori al i zed as an undated typewitten docunent, designated herein as
Qvernnent exhibit G8  See Tr. 40-46.

In his report, Parks stated that upon arriving at Gound Hog Bay on
the date of his field examnation, "we found about a dozen |ndi ans canped
on the beach. They had cone fromJuneau at our request to show us j ust
what |and they clained.” (BEx. G10, at 2.) Parks does not identify who
those individual s were or whet her Yaquamwas one of them However, the
only allotnent discussed inthe report is that of Yaquam

During his field examnation, Parks found a pile of |unber on the
beach "w th which one Charlie Mbses intended to build a house under
permssion of Yaqua[m}." Id. "There are no evidences of recent
occupation. In fact, Yaqualn} does not claimto have lived on the | and at
any tine during the past 60 years. (See Satenent [Ex. G8])." 1d.
at 3. 3/ However, he did find evidence of earlier Native occupation such
as graves and | ogs "which they say are totens.” 1d. Parks also found a
snal | house whi ch he described as being the property of Robert G eenwal d
who built it in 1913. He stated that Geenval d filed a honestead | ocation
notice in 1916, alleging settlenent of 160 acres at Gound Hog Bay in 1912

Parks stated: "The intent of the allotnent [Act] is to furnish a hone for
each native, and not to permt the acquisition of village sites. If this
land, as is clained by Yagua[nj, is an old village site then he has no nore
right toit than any other nenber of the tribe." 1d. at 6. Parks further
stat ed:

Geenvald has a famly, and has expended nearly $2000.00 in
| abor and noney on his place. He shoul d be given every
consideration. A the same tine, the rights and traditions of
the natives should not be ignored and if they want a village site
on this ground it shoul d be reserved for themas a tribe but
shoul d not be allotted to any individual native. The Hoonah
natives now have a large and thriving village at Hoonah and it is
extrenely unlikely that they wll ever leave. In the four years
since Yaqua[n} first put his stakes on this allotnent he has
never

3/ During the interview Parks asked Yaguamthe fol | ow ng:
"Q Hwold are you?
A | think | amover sixty years ol d.
Q Have you ever lived on this | and upon whi ch you have fil ed
your al | ot nent ?
A | think it is about six years | have not been on the ground,
but that is an old village of ny people."
(Ex. G8, at 1.) Above the typewitten word "six" are inserted the
handprinted letters "ty." There is no indication who inserted those
letters, although it clearly would not have been Yaguam because he si gned
his Native allotnent application wth an "X" See Tr. 41-43.
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visited the land until he went over this year at our request.
He has given permission to Charlie Mses to build a house there
but if Mbses wants a place to build a house he can take an
allotnent of his owmn. Certainly if past performances are to be
considered as an indication of future action the natives wl|l
never do one single thing toward cultivating any |and for

t hensel ves.

Id. at 8.

Parks stated that Yaquam"lives in Auk M|lage and has no intention of
going there [the land clained in the allotnent application].” Id. at 9-
10. 4/ He recomrmended that the Yaquamapplication be deni ed.

The record contains the April 3, 1917, affidavit of Robert G eenwal d.

(Ex. G9.) Geenvald states therein that he first went to the land in
Qctober 1912 and built a snall house in which he, his famly, and a

M. Douglas lived. In early 1913, he began building a | og house about

a quarter of amle fromthe first house. In March 1913, he and his famly
left the land but returned in the fall, living in the | og house through
the spring of 1914. He and his famly lived in the | og house
intermttently thereafter and then continuously, fromfall 1916 through the
tine of the affidavit. Geenwal d clained that he had no notice of use of
the land by others until 1914 when "about twenty natives cane over from
Hoonah and put up sone stakes and a notice" and had "a big cel ebration and
war dance.” 1d. at 1. Inthe fall of 1916, Natives "brought a | oad of
lunber to the land and started to build a house on the point where they
claimis the site of anold village." 1d.

Geenval d filed his honestead noti ce on Qctober 17, 1916, clai ming
settlenent and i nprovenents fromQctober 1912, "and occupancy of sane each
and every year since that date.”" (Ex. G11, at 3.) According to the
record of Yaguamis interview Yaquamstated that he told G eenwal d t hat
"the ground bel ongs to ne and you cannot keep it;" that G eenwal d noved
out of his cabin, and that Geenwald offered to sell it to Yaguamfor $70.

(Ex. G8, at 5.) Yaquamfurther stated that all this took place
"[s]onetine during the Soring before | staked ny all otnent and nade
applicationinthe land office.” 1d.

h August 15, 1917, the GO Gonmi ssi oner issued a decision entitled
"Holding Allotnent for Rejection.” (Ex. G10b.) Yaquamreceived notice of
the rejection on Novenber 5, 1917, when WIlard signed the return receipt.

(Ex. G1la.) No appeal was filed, and the Q.O Assi stant Conm ssi oner
i ssued a decision on February 8, 1918, finally rejecting the application.
(Ex. G1la.) Jake Yaguamdied on Decenber 31, 1918. 5/

4/ During the interview Parks asked Yaquamwhet her he "ever intended to
[ive over there [Gound Hog Bay] ?* Yaguamresponded: "Yes | intend to
live there. That is the reason | ask for it." (Ex. G8, at 4.)

5/ The date of Yaguams birth is unknown and his age at his death was a
natter of speculation at the hearing. See Tr. 109-10, 123.
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h July 10, 1980, BLMreinstated Yaguams Native al | ot nent
application. 6/ O February 1, 1989, BLMinitiated a contest of Yaquams
allotnment application. n Septenber 3, 1991, Administrative Law Judge
Ranon M Child conducted a hearing in Juneau, A aska.

Fol | ow ng conpl etion of the hearing in this case, Judge Child, on
Sept entber 27, 1991, issued an order |eaving the record open in the case
until BLMhad resol ved a conflict between the Yaquamal | ot nent
application and the Native allotnent application of Harry Marvin, AA 6633.
h Septenber 17, 1993, BLMfiled three docunents evi denci ng resol ution of
that conflict, as well as a copy of a Supplenental Native Allotnent Held
Report, dated August 23, 1993 (1993 Held Report), prepared by a BLMReal ty
Secialist followng a July 12, 1993, field examnation of the land. By
order dated Cctober 15, 1993, Judge Child accepted those four docunents as
part of the record in the case, designating themas exhibits G Suppl enent al
1, 2, 3, and 4, respectively.

Yaquamis only surviving heir, his daughter, Cecilia Kunz, was 81 years
old at the tine of the hearing. She testified that when she was a snal |
child she went wth her famly fromStka or Juneau to "that place” in a
gas boat. (Tr. 113-16.) They would go in the sumrmer, stay in a cabin
built of boards, and use the | and every year fromthe tine she coul d
renenber until her father died in 1918. (Tr. 116, 122, 126, 131-32, 140.)

h cross-examnation, she stated that she took it for granted that her
father had built the cabin. (Tr. 136.) There was a river or streamon the
| and whi ch passed near the cabin. (Tr. 134.) She stated that the famly
lived off the "fat of the |and" catching fish, crabs, clans, and gathering
berries, and grow ng tomatoes, rutabagas, turnips, and carrots. In
addition to the cabin, there was al so a snokehouse and an out house.

(Tr. 118-19, 123.) 7/ Asked if she saw ot her people on the | and, she
testified that "no white nan cane by that place" nor did any other peopl e
use it, and she coul d not renenber whether there was a house or cabin built
by a honesteader. (Tr. 125-26.)

6/ The BLMis required by 8 905(a) of A aska National Interest
(onservation Act, 43 US C § 1634(a) (1994), to reinstate, for purposes of
either legislative approval or adjudication, any Native all ot nent
application that was rejected by the Departnent wthout an opportunity for
a hearing on a disputed question of fact, as required in 1976 by the
Federal appeal s court in Pence v. K eppe, 529 F.2d 135, 142-43 (9th dr.
1976). See S Rep. No. 413, 96th Gong., 1st Sess. 238 (1979), reprinted in
1980 US CCAN 5070, 5182; Hlen Fank, 124 I1BLA 349, 351-52 (1992).
This is so even if an applicant was notified of an earlier rejection and
no appeal was taken, since |lack of conpliance with Pence vitiates the
admnistrative finality that woul d otherw se attend the rejection. Heirs
of George Titus, 124 IBLA 1, 4 (1992).

7l Kunz al so submtted an affidavit, dated Aug. 11, 1989, describing her
famly's activities on the land. (Ex. G12.)
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Kunz further testified that her father al so fished and sol d the catch
to canneries in the sumers. (Tr. 128.) She knew Annie WI | ard,
testifying that Wllard "went wth ny Dad * * * to apply for that land,”
and that WIlard spoke both | anguages (Tlingit and English). (Tr. 132-33.)

She knew Charlie Mbses but Mbses did not cone on the | and when she was
there wth her famly. (Tr. 136.) After her father died the boat was
sold and she did not return. (Tr. 143.)

Inthe 1993 Held Report, the BLMRealty Specialist stated that he
was acconpani ed on his field examnation by four others: Kunz, a tribal
realty specialist, a Forest Service archaeol ogi st, and a Forest Service
ranger. He related that Kunz told himthat her father had been chief of
the Kagwantan Tribe (the V@l f Tribe); that her father had sel ected the
land for hinself and his famly; that her father was recogni zed as the
owler of the land; that no other Native cane on or used the |and w t hout
his approval ; and that people of her father's tribe woul d ask her father
for permssion to hold cerenoni es and cel ebrations on the land. (Ex. G
Suppl enental 4, at 3.)

The BLMRealty Specialist stated that Kunz recal | ed gathering berries
on the parcel, harvesting seaweed, crabs, and shellfish and fishing wth
her father. He acknow edged that "[t]here was an abundance of natural
resources to support the applicant's clained use." Id. at 4. Summari zi ng
Kunz' s personal know edge of the parcel, he stated:

A though Ms. Kunz seened to have difficulty in
renenbering specific details, she readily described the route
taken by boat to the parcel. She was famliar wth the | andnarks
and the general geography of the parcel. A the parcel M. Kunz
recounted her nenories of the activities which were descri bed
earlier inthis report and pointed out the areas where these
activities occurred. M. Kunz expressed regret that it has
taken this many years to resolve this natter, since it is hard
to renenber details fromso | ong ago.

* * * * * * *

Ms. Kunz provided a great anount of information in support of her
father's claim She was know edgeabl e about the site in general,
the | ocal geography, and her father's | egacy as the | ast chief of
the Kagwantan Tribe. She was al so know edgeabl e of the resources
present on the land and told of her famly subsisting on what the
| and provided. She recounted experiences as a child spent wth
her father and her famly while at the parcel. However, because
of her age at the tine, she was unabl e to provi de nuch specific
information of her father's use and occupancy.

Id. at 4.
The BLMReal ty Specialist concluded in the 1993 Held Report that the

credibility of Kunz, the absence of infornation contrary to the applicant's
claim the presence of clained resources, "[i]ndependent corroboration of
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evi dence of control of the land found in the casefile (see report dated
8/15/1917)," and the availability of the land during the clai ned tine
period, all supported Yaguams claimto the "area, as described in the
conflict resolution.” 1d. at 5.

In his Decision, Judge Child identified two issues for resol ution:
(1) Wether Yaguamsubstantially used and occupi ed the |and for a period of
5 years, and (2) if so, whether his use was at |east potentially excl usive
of ot hers.

As to the first issue, Judge Child found that Kunz's testinony and the
1993 Held Report established Yaguams substantial use and occupancy. Wth
respect to the second issue, Judge Child found that both the Natives and
G eenval d acknow edged and deferred to what they recogni zed as Yaquams
superior right to the land. He concluded, therefore, that Yaquams use and
occupancy was at |east potentially exclusive of others. Accordingly, the
Judge hel d that Yaqguamwas entitled to the al | ot nent.

Qounsel for BLMcontends that the evi dence does not support the
concl usi on that Yaquam occupi ed the land for the requisite 5 year period.
He asserts that the report of Yaquamis interview (Ex. G8), is entitled to
the presunption of regularity and that the Judge shoul d have accorded it
greater evidentiary wei ght.

Next, counsel argues that the Judge erred in according greater
credibility to the testinony of Kunz, than "official governnent records."
(Satenent of Reasons (SOR) at 10.) He admits that Kunz's testinony
indicates that her father took the famly "sonepl ace each surmer for at
least a fewyears before he died in 1918." (SRat 12.) ounsel
specul ates, however, that the site which Yaquam"actual |y used and occupi ed
each surmer in the conpany of his famly nay have been sonewhere el se in
the general vicinity." Id. He asserts that BLMs own 1993 Feld Report is
vague as to the location of the allotnent and "adds practical |y nothi ng,
since it is based alnost entirely on M. Kunz's statenents.” 1d. at 14
n. 5.

Qounsel further argues that exclusivity of use is not denonstrated by
the record. He clains that nore credibility shoul d be accorded the
cont enpor aneous Q.0 records than the Kunz testinony and the 1993 FH el d
Report. (ounsel contends that the Judge sel ectively utilized the Yaquam
interviewin that he accorded little credibility to Yaquams stat enent
therein that he had not been on the land in 60 years, but relied onit to
showthat Geenwald |l eft the land at Yaquams behest. Wiile counsel
recogni zes that Geenwald' s claimwas filed later than Yaguams, he asserts
that Parks' report "contains no suggestion that G eenval d has abandoned t he
land on which he had built two houses.” (SR at 20.)

[1] Qounsel for the heirs of Yaguamcontends that Judge Child applied
the wong lawin granting the Yaquamal | otnent. She asserts that the

proper lawto apply is the lawexisting at the tine the application was
filed and rejected, and that it is inproper to apply the 5-year use and

139 I BLA 382

WAW Ver si on



| BLA 94- 704

occupancy requi renent, because it was inserted in the Alotnent Act by
anendnent in 1956. However, counsel does not specifically state what the
existing lawwas in 1917.

Under the Allotnent Act, the granting of an all ot nent was
discretionary wth the Secretary of the Interior and nuch of the
devel opnent of a programfor allotnent to Alaska's Natives was | eft to the
Secretary. See Solicitor's Qpinion M36662, 71 Interior Dec. 340, 354
(1964). 1n 1917, the Secretary felt that such factors as "the special
val ue of the tract, either for agricultural uses or fishing grounds,"” the
type of residence, if any, naintained on the tract by the applicant, "the
val ue and character of all inprovenents,"” the fitness of the land as a
permanent hone for the allottee, "the conpetency of the applicant to nanage
his own affairs,” and the presence or absence of any adverse clai ns were
rel evant to whether or not a Native should receive an allotnent. QO
Gdrcular No. 491, Instructions Relating to the Acquisition of Title to
Public Lands in the Territory of A aska, dated July 19, 1916, 45 Pub.
Lands. Dec. 227, 246 (1917). It is not clear that application of such
factors to Yaguamis application woul d benefit the heirs of Yaguam

The appl i cabl e standard of proof in Native allotnent adjudications
is the product of legislative and admnistrative evol ution. Thus, the
anendnent of the Allotnent Act in 1956 nerel y nade nandatory under the
statute the determnation of use and occupancy that had been applied by
the Secretary in his discretion prior to the anendnent. Wien BLM
reinstated Yaquams allotnent application in 1980, it did so to insure that
the application woul d be adj udi cated wth the Pence protections. V¢ find
that Judge Child applied the proper statutory and regul atory requirenents
in reachi ng his Deci sion.

[2, 3] In a Gvernment contest of a Native allotnent application, the
contestant bears the burden of presenting sufficient evidence to establish
aprima facie case of ineligibility and the Native applicant bears the
burden of proof by a preponderance of the evidence should a prina facie
case be established. Whited Sates v. Hirs of David F. Berry, 127 | BLA
196, 205 (1993); lhited Sates v. Estabrook, 94 IBLA 38, 45, 51-53 (1986).

The Departnent has consistently ruled that, in order to establish
entitlenment under the 1906 Act, the applicant nust affirnatively show that
he or she has net the requirenents of the Act and its inpl enenting
regulations. lhited Sates v. Galbraith, 134 IBLA 75, 100-101 (1995), and
cases there cited. Substantially continuous use and occupancy of the
clained land for a mninumof 5 years is required. Such use and occupancy
contenpl ates substantial actual possession and use of the land, at |east
potential ly exclusive of others. lhited Sates v. Rastopsoff, 124 | BLA 294
(1992). Departnental regulation 43 CF. R § 2561.05(a) defines the phrase
“substantial ly continuous use and occupancy” as fol | ows:

The term"substantial |y continuous use and occupancy"

contenpl ates the custonary seasonal ity of use and occupancy by
the applicant of any |and used by himfor his livelihood and
wel | -being and that of his famly. Such use and occupancy nust
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be substantial actual possession and use of the |and, at |east
potential ly exclusive of others, and not nerely intermttent use.

To establ i sh such use and occupancy, an applicant need not have barred
the use of his land by others. Rather, his use nust be shown to have been
potential ly exclusive of others, neaning that his use has (or shoul d have)
resulted in a public awnareness and acknow edgenent of his superior right to
the land, even in circunstances where others used it. LULhited Sates v.
Heirs of David F. Berry, supra, at 209; Lhited Sates v. Estabrook, supra,
at 53. Generally, when a use is nerely intermttent, it wll not be
potential ly excl usi ve of others.

A though there are conflicts and uncertainties in the evidence in
this case, we agree wth Judge Child that the preponderance of that
evi dence supports granting the allotnment. Wiile the | ocation of the |and
about which Kunz testified at the hearing is not readily determned from
the transcript of the hearing, it was established by BLMs 1993 fiel d
examnation. The 1993 Held Report of that examnation concludes that the
information presented supported a claimfor the | and as described in the
conflict resolution. Wile it is true, as BLMsuggests, that testinony of
a wtness testifying to events whi ch occurred many years ago, during the
w tness' chil dhood, mght be regarded wth sone skepticism it is also true
that Kunz's recollections as to her famly's activities on the all ot nent
site are not disputed, let alone refuted by contrary reliabl e evi dence.
Moreover, wth regard to her credibility, and the reliability of her
testinony, we defer to the eval uation of the Admnistrative Law Judge. As
this Board has noted, where the resol ution of disputed facts is influenced
by a Judge's findings of credibility, which are in turn based upon the
Judge' s reaction to the deneanor of the w tnesses, and such findings are
supported by substantial evidence, they ordinarily wll not be disturbed
by the Board. The basis for this deference is the fact that the Judge who
presi des over a hearing has the opportunity to observe the wtnesses and
isinthe best position to judge the weight to be given to their testinony,
when that testinony conflicts wth other evidence. lhited Sates v.
H ggins, 134 1BLA 307, 316 (1996), and cases cited therein.

I n consi dering whet her the use was excl usi ve of others, the Native
custons and node of living may be taken into consideration. Yaquams
posting of the land and his daughter's testinony that her father had
affirmatively declared the area as his allotnent are sufficient, in
t he absence of contrary evidence, to preponderate on the issue of
exclusivity. See Lhited Sates v. Heirs of David F._Berry, supra, at 209-
10.

In this case, the Gvernnent's case i s based conpl etel y on
hi storical docunentary evi dence fromthe case record, the Geenval d
affidavit, (Ex. G9), the Parks report, (Ex. G10), and the Parks/ Yaguam
interview (Ex. G8). The BLMasserts that these docunents, prepared by
"responsi bl e
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officials,” are entitled to a "presunption of regularity.” (SRat 3.)
V¢ disagree. Judge Child quite properly accorded those docunents little
wei ght. 8/

The docunent nenorial i zi ng the Parks/ Yaguami nt ervi ew has nany
deficiencies. It is undated. It has handwitten interlineations that do
not identify the author. And it bears no signatures. Mreover, as pointed
out by counsel for the heirs:

Even if there were no question as the accuracy of the transcript,
it islikely that M. Wllard s interpretation did not and coul d
not accurately convey concepts that were foreign to Tlingit
society and vice versa. See generally, UNVERI TY OF ALASKA
ALASKA JUSTICE FARWM Legal Interpreting in A aska (Wnter 1994)
(attached). As Ms. Kunz expl ained, "in those days Indi ans,
sonetines they can't express what you want to know Li ke when
they're witing a book about Indians, they wite it down wong,
see, because the, the Indian can't express what he is trying to
say." TR at 133-34.

(Answer at 15-16 n.16.)

Park's report is lacking because it is based, in large part, on the
interviewwth Yaguam The Geenwal d affidavit shows use of the land by
Geenvald prior to 1916 but it does not establish any right to the | and
because Geenvald did not file his application for a honestead unti |
Cct ober of 1916 at which tine he was aware of Yaquams prior filed
allotnent application.

The BLMs reinstatenent of Yaquams application effectively vacated
AOs reection of the application and restored the application to a
pendi ng status. The ensui ng proceedi ng, brought for the purpose of
resol ving questions of use and occupancy, resulted in the production of new
evi dence and rai sed questions concerning the evidentiary validity of the
three docunents relied on by BLM In this case, BLMs own evi dence,
specifically its 1993 Held Report establishes, through Kunz's statenents,
that Yaquam exerci sed domnion over the parcel and that others cane onto it
at his sufferance. The Geenwald affidavit, which indicates a pattern of
use and occupation by G eenwal d and speaks of contenporaneous use by
Natives, is not anplified by new evi dence, as is the Yaquamuse and
occupancy of the parcel. Accordingly, the unrefuted Kunz testinony, as
well as BLMs 1993 H el d Report, constitute evidence which far outwei ghs
any contrary information in the 1917 docunents.

8/ Judge Child properly accorded "greater weight and credibility" to
Yaquamis sworn and signed affidavit, (Ex. G6, at 2), in which Yaguam
stated that he had occupi ed the | and si nce boyhood than to the Parks/ Yaqguam
interview (Ex. G8). (Decision at 5.)
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Gil M Fazier
Admini strative Judge
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